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Thisappeal arisesfromthetrial court’ sgrant of an award of child support to the appellee, thechild’'s
paternal grandmother and legal custodian, from the child’s mother. For reasons stated herein, we
affirm the judgment of the trial court.
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OPINION
l.

In 1991, the appellant and her husband, Ernest Linville, filed a petition to change custody of
their daughter to the appellee, Mr. Linville's mother. The child was seven years old at the time of
this petition. The petition was granted by the juvenile court. The agreed order stated that the
appellant and Mr. Linville would provide health insurance coverage for the child and all medical,
eye, drug or dental expenses. The order further provided the parents with reasonable visitation.

In October of 1998, the appelleefiled apetition in thejuvenile court requesting child support
based on an alleged substantia and material change in circumstances since the agreed order was
entered. Such circumstancesincluded the appellant’ semployment statusand her abilityto pay child
support commensurate with the Uniform Child Support Guiddines.



The appellant filed an answer alleging that the petition failed to state a claim upon which
relief could be granted, that the appell ee lacked standing, that thetrial court lacked jurisdiction, and
that there was a pending divorce action between the appellant and Mr. Linville wherein custody and
child support could be anissue. The appellant also filedamotion to dismissfurther alleging that an
indispensable party, Mr. Linville, had not been named and included in the pdtition.

In February of 1999, after a hearing, thetrial court found that it had jurisdiction to estaldish
child support for the child.* Thetrial court set child support at $290.00 per month, an amount equal
to 21% of the appellant’ s admitted income, and awarded the appellee child support arrearage that
had accumulated since the petition was filed. The trial court scheduled a second hearing to
determine the issues of visitation, counseling, and allocation of the expense of counseling.

The appellant subsequently filed a motion to file an amended answer, counter petition and
athird party complaint against Mr. Linville. These pleadings requested that custody of the child be
returned to the appellant, that service of processbe served upon Mr. Linville, that the petition agai nst
her be dismissed or that this cause of action be stayed pending thefinal divorce hearing between the
appellant and Mr. Linville.

After asecond hearing, thetrial court issued an order on March 9, 1999 finding that the child
should be enrolled in a counseling program at The Rutherford County Guidance Center (“The
Guidance Center”) and that the appellant would be responsible for one-half of the cost of such
program. Thetrial court further found that the appel lant could “ raisetheissuein thefutureregarding
thefather’ s obligation or reimbursementsregarding medical and health rd ated expenses.” Thetrial
court then granted theappel lant’ smotion to file an amended answer, counter petition andthird party
petition. Thetrial court further awarded the appellee ajudgment against the appellant for aportion
of her attorney’ sfeesbased on the finding that the petitionsfiled by the appellee were for the benefit
of the minor child.

On March 12, 1999, the appellant filed an affidavit with the trial court alleging that the
appellee had refused to dlow the appellant to exercise reasonable visitation with the child in
violation of thetrial court’ sorder allowing reasonable visitation. The appellant then asked thetrial
court to hold the appellee incontempt. After ahearing, the trial court found that the appellee was
not in contempt and dismissed the petition.

OnJune 22, 1999, the appelleefiled amotion for afinal hearing and for payment of expenses
alleging that the appellant had not yet paid the previously entered judgmentsand that there werestill
unresolvedissues. The appelleerequested that the appellant be ordered to pay the expensesincurred
for the expert testimony of the counselor from The Guidance Center in an earlier hearing. The
appellee subsequently filed amotion for payment of the child’'s orthodontic expenses.

1 ) . . . .
We note that the appellant failed to include a transcript of the evidence sent to this Court.
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In October of 1999, a hearing was conducted before the juvenile court referee. Thereferee
ordered that the appellant would pay one-half of the outstanding medical bills and child support
arrearage and attorney’ sfeesfrom thetrial court’s judgment of February 1999. The referee further
found that the motion for orthodontic expenseswas proper and therefore granted. The appellant was
also ordered to pay the expenses for the expert testimony of the counselor from The Guidance
Center. The juvenile court subsequently approved the refereg’ s order.

The appellant now appeal's and presents the following issues for our consideration:

1. Whether thetrial court had jurisdiction over this matter;

2. Whether the appellee had standing to initiate this lavsuit;

3. Whether the trial court failed to follow the Tennessee Rules of Civil Procedure
and the Rules of Juvenile Procedure;

4. Whether the trid court erred in granting the appellee child support;

5. Whether the trial court erred in granting the appellee child support arrearage,
witness fees, orthodontic fees and attorney’s fees.

We will address each of theseissuesin turn.
Il. ScoreE OF REVIEW

Our scope of review in this case is pursuant to Rule 13(d) of the Tennessee Rules of
Appellate Procedure. In the absence of atranscript or statement of the evidence, this Court must
conclusively presumethat every fact admissible under the pleadingswasfound, or should have been
found, favorableto the appellee. InreRockwell, 673 S\W.2d 512, 516 (Tenn. Ct. App. 1983). The
burden is upon the appellant to preserve the evidence necessary for consideration by this Court on
appeal. Tenn. R. App. P. 24(b).

[Il. JURISDICTION

The appellant contends that the trial court, a juvenile court, did not have jurisdiction to
rewrite the 1991 juvenile court agreed order and order the appellant to pay child support to the
appellee. We first recognize that juvenile courts are of limited jurisdiction with subject matter
jurisdiction defined by statute. See Tenn. Code Ann. 8§ 37-1-101 et. seq.; see also Stambaugh v.
Price, 532 S.W.2d 929, 932 (Tenn. 1976). However, we also recognize that, by statute, juvenile
courts have concurrent jurisdiction with probate courts to determine the custody or appoint a
guardian of a child and that juvenile courts have concurrent jurisdiction with other courts to order
support for minor children. Tenn. Code Ann. 8 37-1-104(a)(2), (d)(1)(A)(Supp. 2000). Where, as
here, thejuvenile court ismodifyingits own previous order and ordering aparty to pay child support
and where no other court has assumed jurisdiction over the matter, we can find no authority
supporting the appel lant’ sargument that thejuvenile court didnot havejurisdiction over thismatter.



The appellant further contends that the original agreed order was acomplete relinquishment
of the appellant’s parental rights thereby emancipating the child and relieving the parents of their
legal duties. However, the original order stated that it wasonly achange of custody. Therewas no
mention of the termination or relinquishment of any parental rights or duties. In fact, the order
specifically set out that the parents still had financial obligations with regard to the child' s well
being. In light of the foregoing, we cannot find that the orignal order was in any way a
relinquishment or termination of parental rights.

Theappellant next contendsthat thetrial court did not havejurisdiction becauseMr. Linville,
an indispensable party, was not aparty tothe action and, in the absence of all indispensableparties,
no valid decree can be entered. Rules 19.01 and 19.02 of the Tennessee Rules of Civil Procedure
establish the general procedural rules for requiring the joinder of indispensable partiesin al types
of cases. Rule 19.01 of the Tennessee Rules of Civil Procedure provides in part:

A person who is subject to the jurisdiction of the court shall be joined as a
party if (1) inthe person’s absence complete relief cannot be accorded amongthose
already parties, or (2) the person claimsaninterest rel ating tothe subject of theaction
and is so situated that the disposition of the action in the person’ s absence may (i) as
apractical matter impair or impedethe person’ s ability to protect that interest, or (ii)
leave any of the persons already parties subject to a substantial risk of incurring
double, multiple, or otherwise inconsistent obligations by reasons of the claimed
interest.

Wefirst point out that whilethetrial court granted the appdlant’ s motion tofileathird party
petition against Mr. Linville, for reasons not made clear by the record before us, the appellant never
followed through on joining Mr. Linville as a party to this action. We note that, in construing
Federal Ruleof Civil Procedure 19, whichvery closely resembles Tennessee Rule of Civil Procedure
19, the federal courts have held that a determination concerning joinder is a practical one and fact
specific. See Washington v. Daley, 173 F.3d 1158, 1165 (9" Cir. 1999) (citing Makah Indian Tribe
v. Verity, 910 F.2d 555, 558 (9" Cir. 1990)). In addition, the plaintiff/appellee was free to sue Mr.
Linville but, for some unknown reason, chose not to. See Mires v. Clay, No. 02A01-9707-CV -
00172, Weakley Courty (Tenn. Ct. App. filed August 18, 1999, at Jackson). Furthermore, therecord
isinadequate to establish whether Mr. Linville was even subject to the jurisdiction of thetrial court
thereby implicating Rule 19.01 of the Tennessee Rules of Civil Procedure rather than Rule 19.02.
Based on the state of the record before us, or lack thereof, we cannot find that Mr. Linville was an
indispensable party to thislawsuit. Therefore, we cannot find that thetrial court lacked jurisdiction
because Mr. Linville was not made a party.

V. STANDING
The appellant next contends that the appellee did not have standing to initiate this lavsuit

because the original consent order did not specifically provide for child support and the consent
decree was not modifiable. The appellant correctly points out that, generally, consent decrees are
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conclusive upon the parties and can be amended or vacated only by consent in the absence of fraud
or mistake. Clinchfield Sione Co. v. Stone, 254 SW.2d 8, 12 (Tenn. Ct. App. 1952). However, this
Court has previously pointed out that “while the sanctity of consent decrees remains substantially
inviolate in the field of domestic relations, particularly as pertains to alimony, child support, and
related matters, courtshave upon proper showing permitted modification of consent decrees.” Welch
v. Welch, No. 2, Shelby County (Tenn. Ct. App. filed December 26, 1990, at Jackson) (citing Dillow
v. Dillow, 575 SW.2d 289 (Tenn. Ct. App. 1978) (holding that there had not been a sufficient
change in circumstance to warrant changing a consent decree with regard to child support and thus
implyingthat, upon aproper showing, aconsent decreeis modifiable on theissue of child support)).
Therefore, upon a proper showing, a consent decree regarding child support is modifiable.
Furthermore, the appellant cites no authority for the proposition that the juvenile court could not
order child support where the original consent order regarding custody did not provide for it.
Consent decrees that deal with the issues of custody and child support must remain modifiabe in
order to accommodatethe best interest of the child at the time of the decree and subsequent to such
decree.

We must next determine whether the appellee had standing to seek such child support. As
this Court has previously set out, the standing doctrine provides the courts with a vehide to
determine whether aparticular party isentitled to judicial relief. See Knierimyv. Leatherwood, 542
S.W.2d 806, 808 (Tenn. 1976). The court must determine whether the party seeking relief has a
sufficient stake in the outcome of the controversy to warrant the exercise of the court’ sauthority on
its behalf. See Metropolitan Air Research Testing Auth., Inc. v. Metropolitan Gov't, 842 SW.2d
611, 615 (Tenn. Ct. App. 1992) (citing Browning-Ferris Indus., Inc. v. City of Oak Ridge, 644
S.W.2d 400, 402 (Tenn. Ct. App. 1982)). Clearly the appellee, as the child s legal custodian, had
standing to seek child support for the child’s care.?

V. PROCEDURAL RuULES®

The appellant next contends that the juvenile court failed to follow the Tennessee Rules of
Civil Procedure and the Rules of Juvenile Procedure. Theappellant initially arguesthat her right to
ajury trial was denied. We note that although the appellant requested ajury trial in at least two of
her pleadings, the record does not indicate that the appellant was ever granted ajury trial, that such
request was denied, that the appellant in any way followed through with her request for ajury by way
of objection or motion, or that she brought her request to the attention of thetrial court. Rule 36(a)
of the Tennessee Rules of Appellate Procedure provides that relief will not be granted to a party

The appellant also argues that the appellee lacked standing to initiatethis suit because Mr. Linvillewas not
aparty to the action. Howev er, as previously stated, we cannot find that M r. Linville was an indispensable party to this
action. Additionally, we cannot find that the appellee somehow lost standing to initiate thislawsuit based on the absence
of Mr. Linville.

3 . . . . .
The appellant references her previous argument regarding joinder and asserts that thetrial court violated the

Tennessee Rules of Civil Procedure when it did not join Mr. Linville as an indispensable party. As we have dready
addressed the substance of thisissue, we will not revisit this issue.
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responsible for an error or who failed to take whatever action was reasonably avalable to prevent
or nullify the harmful effect of anerror. Therefore, on the state of the record before us, we cannot
find that the appellant is entitled to relief on thisissue.

The appellant next contends that her request for astay of theproceedings urtil Mr. Linville
was joined as a third party respondent was reasonable and should have been granted to prevent
prejudiceto the appellant’sright to try her divorce from Mr. Linville and child support contribution
apportionment with Mr. Linvilleprior to the determination of theappellant’ sobligationintheinstant
case. However, as wehave previously pointed out, the record issparse, if not barren, with regard
to any evidence asto why the gopellant failed to follow through with her petitiontojoin Mr. Linville
asathird party respondent. In light of the fact that it was the appellant’ s inaction that contributed
to Mr. Linville' sabsence and tha the appellant has not supplied this Court with enough evidence
intherecord, or astatement of the evidence, to fullyreview thisissue, sheisnot entitled to relief for
any harm that resulted from this error. See Tenn. R. App. P. 24(b), 36(a).

The appellant further arguesthat her motion to dismiss should have been granted. However,
the appellant fails to cite any law or evidence to support such argument. In fact, the appellant’s
argument is nothing more than an unsupported assertion. Inlight of theforegoing, coupled with the
lack of evidencein the record, we cannot find tha the trial court abused its discretion in refusing to
grant the appellant’s motion to dismiss.

The appellant next arguesthat thetrial court erred in holdingher responsibl e for the withess
fees of the counselor from The Guidance Center because the appellee failed to offer proof that such
costs and fees were reasonable and necessary pursuant to Rule 54.04(2) of the Tennessee Rules of
Civil Procedure. We first note that trial judges are afforded a great ded of discretion when
considering a motion for discretionary costs. Absent a clear abuse of discretion, appellate courts
generaly will not interferewith atrial court’s assessment of costs. See Perdue v. Green Branch
Mining Co., 837 S.W.2d 56, 60 (Tenn. 1992). The juvenile court refereeruled, and the trial court
affirmed, that theexpert’ sexpenseswerereasonabl eand necessary and such expenseswere assessed
againsttheappellant. Theappellant’ sargument fail sbecausethe appellant did not providethis Court
with an adequaterecord upon which to review thisissue. We cannot find aclear abuse of discretion
on the part of the trial court in awarding the appellee the fees of the expert witness.

The appellant also argues that the trial court erred in granting the appelle€’ s attorney’ s fees
because such fees are not generally allowable as discretionary costs under Rule 54.04 of the
Tennessee Rules of Civil Procedure. The trial court found that, as the petitions pursued by the
appelleein this matter were for the benefit of the minor child, the appellee’ s request for attorney’s
fees was reasonable and proper. We first note that the Temnessee Supreme Caurt has held that
awards of “legal expenses in custody or support proceedings are ‘familiar and amost
commonplace.’” Sherrodv. Wix, 849 SW.2d 780, 785 (Tenn. Ct. App. 1992) (quoting Deasv. Deas,



774 SW.2d 167, 170 (Tenn. 1989)).* In addition, such awards are “not primarily for the benefit of
the custodial parent but rather to facilitate a child’ s access to the courts.” Sherrod, 849 SW.2d at
784. Furthermore, Tennessee Code Annotated § 36-5-103(c) statesthat the person to whom custody
is awarded may recover reasonable attorney’s fees incurred in any action concerning the initial
adjudication of custody or support or a subsequent change in custody or support. See Dean v.
Compton, No. M1998-00052-COA-R3-CV, Davidson County (Tenn. Ct. App. filed March 30, 2000,
at Jackson). In light of the foregoing, we cannot find that the trial court abused its discretion in
awarding the appellee $450.00 in attorney’ sfeesor that the evidence preponderates against such an
award. SeeKincaidv. Kincaid, 912 SW.2d 140, 144 (Tenn. Ct. App. 1995); Tenn. R. App. P. 13(d).

The appellant finally asserts that the trial court violated Rule 22 of the Tennessee Rules of
JuvenileProcedure. Insupport of thisargument, the appellant merely quotestherule. However, the
appellant makes no attempt to goecifically explain how thetrial court violated thisrule. It appears
that she is arguing that the trial court did not have the authority to modify its previous orde.
However, aconsent order may be modified where there is a change of circumstances, by agreement
between the parties with the approval of the court, or by order of the court upon notification to the
parties and a hearing. Tenn. R. Juv. P. 22(c). The record establishes that the consent order was
modified by an order of thetrial court after ahearing at which the partieswere present. Assuch, the
juvenile court did not violate the Rules of Juvenile Procedure by modifying its ealier order.

VI. CHILD SUPPORT

The appellant next contends that the trial court unjustly and inappropriately applied the
Tennessee Child Support Guidelinesin a proceeding between alegal guardian and only one of the
child’ sparents. Wefirst notethat parents arethejoint natural guardiansof their minor children and
areequally andjointly charged with their care, nurture, welfare, education, and support. Stateexrel.
Grantv. Prograis 979 SW.2d 594, 600-01 (Tenn. Ct. App. 1997) (citing Tenn. Code Ann. § 34-11-
102(a)). However, we are aware of no law, statutory or otherwise, that allows for one parent to
evade child support simply because the other parent has not yet been held accountable. One of the
purposes of the Child Support Guidelinesisto decrease the number of impoverished children living
in single parent families. Tenn. Comp. R. & Regs. ch. 1240-2-4-.02(2)(a). These guidelines are
typically engaged when one parent petitions the courts for an order of child support against the
child’s other parent. However, the guidelines state that they are applicable*in any action brought
to establish or modify child support.” Tenn. Comp. R. & Regs. ch. 1240-2-4-.02(3). Infact, these
guidelines are applicable where the State has custody of a child and is seeking an order of child
support from one or both parents. See Tenn. Code Ann. 88 37-1-151(Supp. 2000); 36-5-
101(e)(Supp. 2000). Furthermore, “[a]lthough actionsfor reimbursement are usually broughtin the
name of the supporting parent, the proceeding is primarily and basically on behalf of the minor
child.” Grant, 979 S.W.2d at 601.

4 While Sherrod is factually distinguishable from the case at bar, we can find no reason that this general rule
would not be applicable in the case at bar.
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In the case at bar, the appellee is the legal custodian of the child. The appelleeisin the
position of acustodial parent and the appellant isin the position of anon-custodial parent. Assuch,
the Child Support Guidelines rai se arebuttable presumption that the appellant owes 21% of her net
income for the support of her child. Tenn. Comp. R. & Regs. ch. 1240-2-4-.03(5). The fact that
the appelleeisthelegal custodian of thechildisirrelevant. A “childisentitled to support regardless
of where [she] lives. The [parent’s] duty of support isowed to the child, not to the [other parent].”
Hitev. Hite, No. 03A01-9511-CV-00410, Greene County (Tenn. Ct. App. filed October 16, 1996,
at Knoxvill ) (citing Pickett v. Brown, 462 U.S. 1, 103 S.Ct. 2199 (1983)). In fact, the Guidelines
presumethat the custodial parent, in this case the appellee aslegal custodian, is contributing alike
amount in child rearing expenses. This is not a case where the appellee is receiving any sort of
unjust enrichment. The appellant is only being required to pay the amount required of a non-
custodial parent under the guidelines. Thechild isentitled to support from the appellant regardless
of thefact that the child isin the custody of her grandmother. Therefore, we find that it was proper
for thetrial court to apply the Child Support Guidelinesin determining the amount of child support
owed by the appdlant.> Furthermore, based on the state of the record before us, we cannot find that
there was not a significant variance upon which to base an award of child support. See Tenn. Code
Ann. 8 36-5-101(a)(1)(Supp. 2000); Tenn. Comp. R. & Regs. ch. 1240-2-4-.02(3); Leek v. Powell,
884 S.W.2d 118, 121 (Tenn. Ct. App. 1994)(holding that in the absence of atranscript or statement
of evidence, the appellate court must conclusively presume that every admissible fact under the
pleadings was found or should have been found favorably to the appellee). We affirm the trial
court’s award of child support in the amount $290.00 per month.

VII. FEeS®

The appellant contends that the trial court erred in granting the appellee the child's
orthodontic expenses because such expenses were not provided for in the original order. However,
theoriginal order specifically setsout that the appellant and Mr. Linvilleareto“pay all medical, eye,
drug, or dental expensesincurred for thebenefit of the child that isnot covered by insurance.” In
addition, thejuvenile court referee found that the evidence established that the appel lant had entered
into an agreement with the orthodontist to make payments on the child’'s braces. However, the
appellant stopped making such payments. In light of theforegoing, we cannot find that thetrial court
abused its discretion in ordering the appellant to pay such fees.

> Aswe have found theaward of child support proper, we also find that the trial court properly awarded the
appellee child support arrearage that had accumulated since the filing of appellee’s petition to set child support.

6 In this sction of her brief the appellant contendsthat the trial court erred in granting the appellee expert

witness fees and attorney’s fees. Howev er, aswe have already addressed these issues, we will not revisit such issuesin
this section.
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VIIl.CoNCLUSION

Accordingly, theorder of thetrial court isaffirmedin all respects. Remand this causeto the
JuvenileCourt for Rutherford Countyfor any further proceedingsnecessary. Tax the costson appeal
to the appellant, Susan Faye Linville.

BEN H. CANTRELL, PRESIDING JUDGE, M.S.



